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DECLARATION

OF

DXAMOND BACI CONDOMINIUMS

• ARTICLE I

Subm&ion: Defined Terms

Section Li Submission of Real Estate Diamond Beach VP, [2, a Texas limited

paitnership, owner in fee of the real property described in Section 31, hereby submits such reai

property, together with all easements, rights and appuxtenances thereto and the building and

improvements erected or to be erected thereon, to the provisions of the Uniform Condominium

) Act (tetas Property Code, Chapter 82)

Section 1.2 Defined Tenns. As used in this Decimation (the “Declaration”), the

following terms have the meanings specified in this Section 1.2. Other capitalized terms not

defined herein or in the Plats and Plans shall have the meaning spccitied or used in the Act

“Act” means the Uniform Condominium Act (rexas Property Code, Chapter 82), as amended

from time to time.

‘Association” means the Diamond Beach Owners Association, a Texas nonprofit corporation

and condomininm association.

“Commercial Units” means (he indoor bar as one (I) Unit, the outdoor bar and gill as one (I)

Unit, and the spnand the leasing office and cabanas collectively as one (1) Unit

“Common Elements” means The Common Elements shall consist ofall portions of thc Property,

except the Units, and including the limited Common Elements, unless otherwise e,cpressly

DiondBsdi Dcdndon
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specified herein The Common Elements include, without limitation and ifapplicable, any of the

fbllowing items located on the Property: the walls, roof; hallways, breezeways, stairways,

{ exterior windows, entrances and exits, mechanical equipment areas, storage areas, “lazy river”,

gilII house, swimming pool, walkways, mail boxes, fire escapes, pipes, ducts, flues, shafts,

r electrical wiring and conduits (except pipes, dents, flues, shafts, electrical wiring and conduits

situated entirely within a link and serving only such link), central heating and ventilating

systems setvicing the Common Elements, public utility lines, structural parts ofthe Building. and

[ i all other portions of the Property except the individual Units. Structural columns located within

the boundaries of a link shall be part of the Common Elements. Any reference to “Common

Elements” appearing on the Pint (except reference to Limited Common Elemenis) shall be

deemed solely for purposes of general information and shall not be limited in any way, nor shall

• any such reference define the Common Elements in any way. The use of the Common Elements

and the right of the link Owners wIth respect thereto shall be subject to and governed by the Act,

the Governing Documents and the rules and regulation of‘the Association.

“Condominium” means the condominium established by the Declarant to be known as ‘Diamond

Beach Condominiwns”

“Declarant” means Diamond Beach VP, LP. a res limited partnership, or its successors or

assigns, provided such successors or assigns are designated in writing by Diamond Beach VP,

LI’, as a successor or assign ofthe rights ol Declarant set forth herein.

“Eligible Insurer” mesas an insurer or guarantor of a first niortgege secured by a Unit in the

Condommniurn• An Eligible Insurer must notify the Association in writing of irs name and

address and inforur the Association that it has insured or guaranteed a first security interest in a

Unit. It must provide the Association with the Unit number and address of the Unit on which it

is the insurer or guarantor ofa security interest. Such notice shall be deemed to include a request

that the Eligible Insurer be given the notices and other rights described in Article XV!.

-) 2
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“Eligible Mortgagee” means a holder ofa first mortgage secured by a Unit in the CondomInium.

An Eligible Mortgagee must notify the Association in writing ofits name and address and inform

) the Association that it holds a first security interest in a tJnft. ft must provide die AssociatIon

with the Unit number and address of the Unit on which it holds a security interest. Such notice

shall be deemed to include a request that the Eligible Mortgagee be given the notices and other

rights described in Article XVI

“Governing Documents” means the l)eclaralion, PEals and Plans recorded and filed pursuant to

the provisions of the Act, the Certificate of Ponnation of the Association, the Bylaws of the

Association, and the Ru]es of the Association as they may be amended from tIme to dine. Any

exhibit, schedule or certification accompanying a Governing Document is a part of that

Governing Document..

)
“Limited Common Element’ means a portion of the Common Elements, designated in this

Declaration, oron the Plats and Plans, by the Act, for the exclusive use ofone ormwc but tèwer

than all of the Units.

“Parking Area” means the portions of the Property which are designated for parking for the Unit

Owners pursuant to the Plat, this Declaration, the rules and regulations of the Association, or any

• resolutions of the Board. The Parking Area includes any access areas or driveways rotated to the

Parking Area and Parking Spaces.

‘Parking Spaces” means those portions of the Parking Area designated for the parking of

automobiles, motorcycles, and bicycles, which shall be Common Elements unless a Parking

Space is assigned to an indMdual Unit, in which event it will be a Limited Common Element.

‘Phase T” means all residential and commercial units to be located and related Common

Elements and limited Common Elements to be located on the real property as designated in

Section3.l.
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“Phase II” means all residential units and related Common Elements and Liuüted Conutioo

Elements to be located on the real property as designated in Section 11.

“Propcaty’ means the zeal property described in Section 3.1, together with all easements, iigbrs

1. . and appurtenances thereto and the buildings and improvements erected or to be crected thereon,

submitted to the provisions ofthe Act

“(Ink” shall mean an indhridual residential condominium unit in the Condominium which is

intended to be offered for separate sale to the public, and unless otherwise specified, shall

additionally include the commercial unit for sale to the public andfor to be retained by Declarant,

its successor and assigns.

ARTICEElI

Names

Section 2.1 Condominium The name of the Condominium is Diamond Beach

• Condominiums.

• Section 22 Associatio,r The name of the Association is Diamond Beach Owners

Association, a Texas nonprofit corporation.

ARTICLE lit

Dascr4plion ofReal Property

• Section 3.1 ReaIJ’oper the Condominium is located in Galveston County. Texas.

The real property of the Condominium is described in the legal description on Exhibit “A”

attached hereto and podions of the Property designated as Phase 1 and Phase 11 am depicted on

the pint or drawing attached hereto as Exhibit “B”..

4
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ARTICLE IV

The Association

Section 4d Awho:iiy. The business and affairs ofthe Condominium shall be managed

by the Association acting ty and through its Board of Directors. The Association shall be

governed by its Bylaws, this Declaration, the Association’s, .Aiticlcs of Incorporation, and the

Condominiwn Act as amended &om time to time.

Section 42 Powers The Association shall have all of the powers provided in the Act.

AR11CLE V

Units

Section 5.1 Number The number of Units in the Coodomunum is a total of two

hundred fatty (240) Units, including one lumdred seventeen (II?) residential Units in Phase I

and in the event Phase It is developed as similar Condominium Units, one hundred twenty-three

(123) residential Units in Phase LI ofthe development project, together with three (3) commercial

tlnitsforbusincssandretailusetobelocatcdiuPbaseL

Section 5.2 1denn)coiion. The identification number of each Unit is shown on the

Pints or Plans or both..

Section 5.3 UnIt Owner !nteresL Each Unit Owner shall own thin in fee simple to his

or her Unit and shall have the exclusive tight to the use and occupancy ofhis or her Unit, subject

to the provisions ofthis Declaration. There shall be appurtenant to each Unit an individual share

of the Conirnon Elements arid the exclusive right to use such Limited Common Elements as arc

appwtcrlant to such Unit.

5



Section 5.4 Liound,wks. [he boundaries of each Unit are shown on the Plate and

Plans and are more particularly described as the perimeter walls, floots, ceilings, and balcony of

a (JaR. All lath, funing wallboard, plasterboard, plaster, paneling) tiles, walipaper paint,

finished flooring, and any other materials constituting part of the finished surfaces are a part of

the Unit, and all other portions of the perimeter walls, floors, ceilings or balcony arc a part ofthe

Common Elements. Subject to Section 6.1(5), the spaces, interior partitions, and other fixtures

and improvements within the boundaries ofa Unit are apart ofthe UnIt.

ART1LEVI

• Common Elements

Section 6 1 Limited Common Elements, the following portions of the building ate

designated as Limited Common Elements:

(a) U’ any chute, flue, duct, wire, conduit, bearing wall, boating column, or any other

fixture is partially within and partially outside the designated boundaries of a Unit, then the

portion serving only that Unit is a Limited Common Element allocated solely to that Unit, and

the portion serving more than one Unit or the Common Elements is a part of the General

Common Elements

(b) Any shutters, awnings, window hoxes, doorsteps, stoops, porches, patios, and

extem icr doors and windows or other (Ixtuzes designed to serve a single Unit, but located outside

the Unit’s boundaries, arc Limited Common Elements allocated exclusively to that UniL

(c) Stairways, the use ofwhich is limited to certain Units as shown on the Plarts are

Limited Common Elements allocated exclusively to those Units.

(d) In the event a portion of the parking spaces are reserved for specific Units, such

parking spaces shall be designated as Limited Common Elements fbi the use of the Unit Owners

Oi2tond Bcid, Dcdu,6mi
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or an unzestr:icted, unassigned or umescived basis. Additional psilcing spaces may be designated

•1 by Declamnt by casement oruse agreements for the use of retail establishments, their customers

) and invItecs and)or Unit Owners, visitore, guests, invhees, and tenants.

(e) the area improved by the Declasent as storage facilities for Units shall be a

Limited Common Element, the use of which is limited exclusively to the Owner of the Unit to

which tire storage Space has been assigneL

(1) Any Common Expenses associated with the mak(tenance, iepaii, or rcplaccineat

of components or elements attached to exterior surfaces, trim, siding, doors, windows stomage

alan, and elevatots shall be assessed against the Unit or Units Co which the Limited Common

) Element is assigned as a Common Expense assessment If any such Limited Common Element

) is amigned to more than one Uait the Common Expanses attributable to the Limited Common

Element shall be assessed equally among the Units to which it is assigned.

Section 6.2 diocallcrn of$pecjfled Common Hkmenis rhe Board of Directors may

designate parts of the Common Elements from time to time for use by less than all ofthe Unit

Owners ox by non-owners tbr specified periods of time or by only those persons paying fees or

.satist4ng olhcr reasonable conditions for use as may be established by the Board of Directors.

Any such designation by the Board Dfrectors shall not be a sale or disposition ofsuch portions of

the Common Elements.

Section 63 7raniJèr ofCommon Elements. Any conveyancc encumbrance, judicial

sale, or other tmns(ir (voluntary or involuntary) by an. individual ofany interest in the Common

Elements will be void unless the Unit to which that interest is allocated is also lransiired.

Section 6A Reassignment of Llm1td Common Elements. A Limited Common

Element, including, without limitation, assigned or reserved Parking Spaces, Ifany, and storage

units may be reallocated or reassigned upon the written application to the Association by the

7



Owner(s) whose use of the Limited Common lemcnt is or may be directly affected by the

- : reallocation vi z-eassignrneni Upon such application and appreval o1 the Owner(s) application,

) which shall not be unreasonably withheld, the Association shall prepare and execute an

amendment to this Declaration reassigning the Limited Common EleiuenL This amendment

be delivered to the Owner(s) of the Unit(s) affected by the reallocation or reassignment

upon payment by them of all costs for the preparation, execution and recordation of the

amendment. Ike amendment shall become effective upon the execution of the amendment by

the Association and the Owner(s) directly affected by such reallocation or reassignment and (he

) reconfation of such amendment in the Galveston County Deed R.ecozds. Notwithstanding any

other provisions of the Governing Doouments and die foregoing, in the event a portion of the

Parking Spaces or Parking Area is reserved or assigned to specific Units, and a designated

) handicapped accessible parking space has been. assigned as a Limited Common Element to an

) Owner that is not disabled and thereafter a Unit in the Condominium is purchased by an Owner

that is disabled, such designated handicapped cccssib1c parking space shall be assigned to such

disabled Owner and another available parking space assigned to the non-disabled Owner by the

Board of Directors without amendment to this Declaration or the consent ofany other Owneis ox

) ilenholders.

ARTICLE VII

Mainrenanc4 Repaft and Replacement

Section 1.1 Common Elensenis. The Common Elements shall be maintained in good

condition by the Association, subject to reasonable wear and tear and casualty The Dcclazan,

General Contractor, suppliers, or nianuthcturers may provide Information to the Association

reganllng the use and maintenance of Common Elements Subject to Section 17.2, the costs and

expense for the upkeep and maintenancc ofthe Common Elements shall boa Common Expense

of the Unit Owners, and shall be included in the Common Expense Assessments forihe usual

and ordinary costs and expenses for the maintenance, mpaii, upkeep and operation of the

Common Elements, and each Owner shall pay his or her pro-rain share thezeol The failure to use

and maintain the Common l3fcrnenls as intended and in accordance with any instructions or

infbxmatlon from manufacturers , suppliers, the General Contractor or Declarant shall void any

Diamond [loath Dothi,ija
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warranties and the Association shall fndemni.fc the General Contractor and Declarant, together

with their respactive cp cntativcs, flora any and all cLIrns, demands, damages, losses and

expenses, secluding, without limitation, reasonable attorney’s tires, resulting directly or indirectly

thereflom.

Section 72 Units. Each Unit Owner shall maintain, repair, and replace, at his or her

own expense. all portions of his or her Unit, except those portions of the Unit requital by the

Declaration or the Act to be maintained, repaired, or replaced by the AssociatIon.

Section 1.3 Right ofAccess Each Unit Owner shall afford to the Association and the

other Unit Owners, and the agents arid employees of each of the Association and the Unit

Owners, access though such Unit Owner’s Unit reasonably necessary for the proper

maintenance of the Condomhüum. The Association shall use reasonable eflbrts to obtain

permission, written authorization and/or give notification to the Owner and/or occupants of a

Unit prior to entering a Unit. In case of an emergency, no request or notice is required and the

right of entry shall be immediate, and with as much force as is reasonably necessary to gaIn

entrance, whether or not the Unit Owner is present at the time.

Section 7.4 BeachfrontRequi.rements. The Association shall be responsible for

compliance with all local, state and federal rules, requirements, regulations, and laws pertaining

to the beachfzont and dune protection area, including, without limitation, compliance with all

requirements regarding future design and financial responsibility zesuking float flooding or

erosion.

AR1ICLE VIII

Special Declaraiz( Rihs and the Deckrrant Control Period

SectionS.! Special Declanmi Right. The Declarant reserves the following Special

Declaxant Rights:

(a) to exercise any development or alteration right set forth in Section g4;

9



(b) to complete or make improvements indicated on the Plats and Plans filed with this

Dcclaiation;

(c) to maintain sales, management, or leasing offices, and models in Units ot on the

Conunon Elements fbi as long as the DecLarant owns a Unit, subject to the Ibliowing limitations:

(i) no more than four (4) Units owned by the Declazant may be used at any

one time as sales, management or leasing offices, oi models;

(ii) offices and models may be located on any floor of Phase I oi Phase 11 of

the Condominium and may consist of multiple Units with the sante floor plan or any

) combination offloor plans; and

(iii) oL&cs and models may be relocated at any time provided the Dcclaiant

takes reasonable steps to minimize any distuption to the Unit Owneis caused by such

telocation;

(d) to maintain signs on Phase [or Phase II ofthe Condominium to advertise Phase I

or Phase LI ofthe Condominiwn until the Declarant owns and is marketing Chruc (3) or less Units

in each ofPhase I and Phase TE for sale;
S.

(a) to use, and to pesmit otheis to use, easements through the Common Elements as

may be reasonably necessary for the purpose ofdischarging the Declazant’s obligations tmdec the

Act and this Declaxation and

(f) to appoint or remove any officer ofthe Association or any director during the

period ofDeclarant control, subject to the provisions ofSection 83 of this Declaration.

10
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(g) The exclusive tight to select the real estate broker and fum to market arid list tin

sale each Unit fin- a term ofsix (6) thonths fiom and after the date each Owner of a unit decides

to sell such Owner’s Unit during the period ofDeclatant Control

Section 82 flme Limitations on Special Declarant Rights and 4pplicab?e Property

Unless soonev terminated by a recorded instrument signed by the Declarant, any Special

Declarant Right may be exercised by the Decbrant for the maximum period of time specified in

the Act and the applicable provisions of this Declaration All such Special Declarant Rights and

•
- development sights apply to the Property as a whole; as described on Exhibit “A” attached

hereto, unless limited to specific portions of the Property by the applicable provisions of this

• Declaration. Unless limited by this Declaration, any of (he Special Declarant Rights and

development rights may be exercised with respect to different portions of the Property at

different times, and in any order Dectarant makes no assurances as to the timing or order of its

exercise of any such rights, the boundaries of any portions of the Property affected, or whether

its exercise ofsuch rights with respect to one poition will require the exercise ofsuch rights as to

other portions or the Property as a whole.

Section L3 Dediiranr Control ofthe Association

(a) Subject to Section 8. 3 (b) there shell be a period of Declaxant control of the

Association during which the Declaaant or persons designated by the Declaranç may appoint

• and remove the officers and mcnibcxs of Board of Directors. The period of Declarant control

terminates not later than the earlier of the L20th day afler conveyance of 75 pezeenc of (a) the

Units in Phase II or (b) the Units in Phase [in the event Phase ills not developed, or three (3)

years after the first [Jolt of(a) Phase [I is conveyed or (b) Phase (is conveyed in the event Phase

U is not develope&

(b) Not later than the termination of the period of Declaxaut control, the (Jolt Owners

shall elect a Board of Directors of at least thee members, all of whom shall be’Unit Owners.

The Board of Directors shall elect the officers before the 3(n day after the date the period of

Declarant control terezinates. The persons elected shall take office on clectioa

) 11
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Sectioa 8.4 Alterations by Deckrrant

(a) The Dectazant shall have the right, at its sole option azid cost and expense, without

the vote or consent of the Association, other Owners or the representative or representatives of

holders of mortgages on Units, to (I) exclude or alter the development of Phase II, (ii) make

alterations, additions, or improvements in, to and upon Units owned by the Declarant (hcrcinafler

called “Decla,aut-Owned Unit’ whether structural or nonstructural, interior or cxtetior, ordinary

or extraordinary; (iii) change the layout or number of rooms in any Dectarant-Owned Unit; (iv)

change the size sadler- number ofDeclazant-Owned Units by subdividing one or more Declarant

Owned Units into two or more separate Units, combining separate Declazinirt-Owned Units

(including those resulting from such subdivision or otherwise) into one ot more [Jolts, altering

the boundary walls between airy Declaiant-Owned Unit, ot otherwise; (v) reapportion among the

Declaraat-Owned Units affcted by such change in size or number pursuant to the preceding

clause (iv), theirappuxtenant interest in the Common Elements; and (vi) make any other changes

to Declaraat-Owncd Units, to the Plans, or to the Common Elements as arc permitted hereunder

or under the Act; provided, however, that the percentage interest in the Common Elements of

any Units (other than Declaxant-Owned Units) shall not be changed by reason thereof unless

Owncrs ofsuch Units shall consent thereto and, provided timber, that the Dectaraut shall comply

with all laws applicable thereto. In the event Phase II is not developed as comparable

condominium units, Declazant or the then current Owner of the Phase U property, may elect to

exclude the Phase H property from this Declaration and the Association without further rights or

obligations, with the exception ofcontinuing to have the right to share the use and expense of the

common areas and anienities serving both Phase I and Phase Ii properties.

(b) At any time when the Declausrit owns a Unit, the Declaraat shall have the

authority, at its sole option, cost and expense, to make changes in or additional impruvatuen(s to

the Common Elements without the prior consent of the Association, other Unit Owners ox the

representative or representatives of holders of mortgages on Units. No Owner shall ever be

assessed for any changes or improvements done by the Declamant pursuant to this provision Ihe

provisions of this section may not be added to, amended or deleted without the prior written

consent ofthe Dcclamant as long as [)eclaxant owns a Unit.

(c) The Declarant, or any subsequent Owner ofa Commercial Unit, shall have

the sight, without the vote or consent of the Association, other Unit Owners or the representative

“°°
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or repreentatives of holders nf mortgages on Units to (i) make alterations, additions or

improvements in, to and upon a Commercial Unit, whether structural or non-structural, interior

or exterior, ordinary or extreordinaay (ii) change the layout or number of rooms in a Commercial

Unit thm time to time (iii) change the size ofa Commercial Unit by subdividing the same into

any desired number of Units (or by combining any Units resulting from such subdivision); (iv)

change a Commercial Unit to a Residential Unit; and (v) reappoition among the newly created

•
Units resulting ftom such subdivision (combinatior their appurtenant interest in the Common

Elements; provided, however, that the percentage interest in the Common Elements of other

Units shall not be changed by reason thereot unless the Owners of such Units shall consçnt

thereto, and, provided further that the Owner of a Commercial Unit shall comply with all

applicable laws

In the event of the subdivision ofa Commercial Unit into separate Units, a combining of

two or mote Commercial Units, or a change ofa Commercial Unit to a Residential Unit, each

Owner of a changed Unit shall have all of the iighfs, privileges and benefits, arid be subjcct to all

of the obUgations of the Owners of the original Commercial Units as provided in thIs

Declaration, the By-Laws and the Rules and Regulations initially.adopted, as thereafter

amendecL The provisions of this Article VIII may not be added to, amended or deleted without

the prior written consent of the Declaxant as long as Declarant owns a Dull, and thereafter, the

Owner or Owners ofthe Commercial Units.

ARTICLF IX

Allocated Interacts

•‘!.‘ .1

Section 91 Allocation ofInterests,. The undivided interest in the Common Elements,

the Common Expense liabdity and the number of otes in the affairs of the Association allocated

to each Unit have been calculated by using (he following formulas:

(a) Undivided Interest in Common Elements. The percentage of the undivided

interest in the Common Elements allocated to each Un is based on one (I) share to each Unit

compared with the total shares allocated to all the Units in the Condominium.

13
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(b) Liability (or Common Elements The pemeatage of liability for Common

Expenses allocated to each Unit is based on one (I) share to each Unit compared with the total

shares allocated to all the Units in the Condominium. Nothing contained in this Subsection shall

prohibir certain Common Expenses from being apportioned to particular Units as permitted

elsewhere in thIs Declaration and the Act. Notwithstanding the foregoing. in the event Phase TI

is developed in any manner other than as similarcondominiurn units the obligation for common

area expenses and assessments for the combined Phase I and Phase If properties, will be

allocated based on square footage of living area, and in the event Phase U is not developed as a

comparable residential structure or stxucnues, thea the Occiarani or Owner of the Phase II

property and the Board will agree upon an equitable division of common area expenses and

assessments for the use ofthe shared common areas and amenities for Phase land Phase 11.

) (c) Votes. lacTr Unit shalL have one vote. Any specified percentage, portion or

) fraction of Unit Owners. unless otherwise staled in (he Articles of incorporation or Bylaws ofthe

Association, means the specified percentage, portion or fiaction of all of the votes allocated in

this Section 9.l - Any deadlock among the Unit Owners that cannot be resolved aflera period of

90 days hmorn when the deadlock first arose shall be decided by mandatory and binding

arbitration and the following shall apply: (a) the arbitration shall be decided by one (I) arbitrator.

The parties shall choose a mutually acceptable atbitrator, and in the event the parties cannot

agree on the selection of the arbitrator; the parties shall choose two (2) arbitrator who shall

agree upon the appointment ofa third arbitrator who shall be the sole arbitrator; (b) the fees for

din arbitration shall be shared equally by the parties and reimbursed to the prevailing party by the

non-prevailing patty, and such fees shall be consistent with the fees currently charged by

arbitrators in Galveston County, Texas without regard to the amount lit controversy; and (c) a

• final binding award by the arbitrator shall be made within thirty (30) days from the date of the

first notice of the dispute unless extended by mutual agreement or good reason by the aibhialor.

Ail decisions by the arbitrator shall be final

Otrmod&Dcd
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p ARTICL,EX

Site Ploi’j or Floor Plans

Section 10.! P/al or Plans. A project plat and Unit plans (floor or elevation, and

individual condominium Unit plans) are attached to this Declaration as Nbit “B’

ARTICLE Xt

Restrictions on Use, Occupancy andAlienalion

Section II.! Use RestridIonr Subject to the Special Dedarant Rights reserved under

Article VIII, the following use restrictions apply to all Units and to the Common Elcmeats

(a) With the exception of the Commercial Units which may be used for retail

purposes, the use ofeach Unit is restricted to that of a single family residence and accessory uses

as permitted herein. Except for those activities conducted as part of the marketing and

development program of the Declarant, no industry, business, trade or cornniercial activities

(other than home professional pursuits), unscheduled public vishs nonresidentisi storage, mail

or other use ofa Unit shall be conducted, maintained or permitted in any part ofa Unit, nor shall

any Unit be used or rented for transient, hotel or motel purposes, except for leasing and renting

as provided in this Declaration,, the Rules and Regulations and/or Bylaws of the Assodation

The Commercial Units shall be comprised of three (3) Units which will include the indoor bar

and outdoor bar and grill as one (I) iJoit, the spa. as one (I) Unit arid the leasing office and

cabanas as one (1) Unit. It is intended that (be indoor and outdoor bar and grill, together with the

spa will be retained by Declarant, its successors and assigns and the leasing office and cabanas

will be conveyed ton thinipany, and each ofwhichshall beusedforretailpurposestopiovide

goods and/or set vices to the Owners and the public.

(l) No improper, offensive. or unlawful use may be made of the Propetry Unit

Owners shall comply with and conform to all applicable laws and regulations of the United

States and the State of Texas and nfl ordinances, roles and regulations of the City ofGalveston.

texas. Tne violating Unit Owner shall hold hanniess the Association and other Unit Owners

fiomn all fines, penalties, costs and prosecutions for any violation or noncompliance.

vnoad
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Section 11 2 Occupancy Rertr*ion.c. Subject to the Special Dcclarant Rights reserved

under- Article VIII, the following occupancy restrictions apply tofl Units and to the Common

Elements

(a) No Unit Owncrsbafl do any act or permit any act to be done in, on otto any Unit,

balcony, patio, yard, parking spans, or Common Element which wilL impair the suctura1

integrity, weaken the support or otherwise adversely affect the building or any Common

Element.

(b) No electrical device creating overloading of standard circuits way be used without

permission from the Board of Directors. MIsuse or abuse ofappliances or fixtures within a Unit

which affects other Units or the Common Elements is prohibited. Any damage resulting from

such misuse shall be the responsibility of the Unit Owner who caused it. Total Electrical usage

in any Unit shalt not exceed the capacity ofthe circufts as tabcled on the circuit breaker boxes.

(c) All (JaiL Owners shalL maintain tbeix Units in a clean and well maintained

conditioa No storage of trash wilt be permitted in or outside any Unit In a manner which may

permit the spread of Ike, odors, orseepagc or the encouragement or vermin.

(d) All fixtures and equipment will be used for the purpose for which they were

designed. There shall be no floor load in excess of 50 poands per square foot, unless special

arrangements arc made and an engineering determination offloor load capacity in the area ofthe

heavy use is approved by the Association.

(e) The Parking Area and Parking Spaces arc restricted to parking of automobiles,

motorcycles, and bicycles, awl shall not be used for storage or the parking or storage of

• recreational vehicles, boats or trailers.

(I) Storage of articles of personal pwperty is restricted to identified storage areas or

the Unit Owne?s Unit. Storage ofpersonal property on balconies, patios or other areas visible

• from the building’s exterior is prohibited. Placement of any articles of personal property.
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including, furniture and related amenities in such areas shall be restricted to that of the quality,

design and appearance compatible with the design and standards of the Condominium project

Any quality issues, questions or variances shall be subject to the approval of the Board of

Directors.

(g) No noxious, offensive, dangerous or unsafe activity shall be conducted in any

Unit,, nor shall anything be done, eithcr willfully or negligently, which may be or become an

annoyance or nuisance to the other Unit Owners or occupants No (Jolt Owner or occupant shall

rualce or permit any disturbing noises nor do or permit anything to be done by others that will

interfere wi(h the rights, comforts or convenience ofother Unit Owners or occupants.

(ii) No animaLs, birds, or reptiles of any kind sball be kept in a Unit, except for a

maximum of two dogs of gentle disposition, or two cats, caged binfs, aquarium fish, or other

household pets (“Pets”), as approved and licensed in writing by the Association as compatible

with the Condominium. All Pets shall at all times be on a leash or in a carrier when outside ofa

Unit and shall not be left unattended at any tiara while outside of a Unit and shall not be left

unattended for more than two (2) hours on any balcony or exterior enclosure ofa Unit. Owners

shall comply at all times with the rules and regulations promulgated by the Association

pertaining to ownership and maintenance ofPets. Pets may not be kept, board, or maintained for

any commercial purpose. Any pet causing or creating a nuisance or unreasonable disturbance or

noise shall be permanently removed from the Property upon three (3) days’ written notice from

the Board of Directors. Unit Owner shall hold the Association harmless fmm any claim resulting

horn any action oftheirpcts. Seeing eye dogs and hearing ear dogs will be pcuuuued for those

persons holding certificates ofnecessity.

(1) All clothes dryers will have lint filters which will remain installed and prevent lint

fiom accumulating in the vent duct All stove hoods will have grease screens which will remain

installed and prevent grease from accumulating in the vent duct. All suck filters and screens will

atall tirnesbeusedandkeptclean ingoodorderandrepairbythe UnitOwner.

17
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fj) No signs, window displays or advertising visible &om outside a Unit (except for a

name plate or sign not exceediz nine square inches in area, on (he main entrance door to each

• ) Unit and which is approved by the Board of Directors) shall be maintained or permitted in any

part ofa Unit

(k) No Owner shall erect antennae, awnings or other exterior attachments, or place

any reflective material in the windows o(: a Link or on the Balcony thereof including the

placement
or installation ofany equipment or materials on the roofof the Building.

(1) All window coverings visible from any portion of tire exterior of the

Condominium, including, without limitation, drapes, shades, shutters, andfor backings, shall he

of design and mateiiais consistent with the quality, standards and design of the Condominium

and shall be white or off white in color. Any quality issues, questions or variances shall be

subject to the approval of the Board ofDhcctors.

Sectioli I U Leasing ResIicIfons. A Unit may not be conveyed pursuant to a

timesharing plan except as a part of the sales program of the Declarant, or for initial occupancy

as a part of a binding purchase agreement AU leases and rental agreements shall be subject to

the rental program established by Declarant and shall be in writIng and subject to the

requirements ofthe Declaration, the Articles, bylaws and rules and regulations of the Association

with a copy provided to the Assodation. All leases of a Unit shall include a ptovision that the

tenant will recognize and attorn to the Association as landlord, solely for the purpose of having

the power to enforce a violation of the provisions of the Governing Documents against the

tenant, provided the Association gives the landlord written notice to the last known address of

landlord, of its intent to so enforce and a reasonable opportunity to cure the violation directly,

prior to the commencement ofan enfbzccmeut action. The approximate twenty (20) cabanas are

anticipated to be leased on a daily basis, the ownership and rental ofwhich will be controlled by

third parties.

Section HA. Resale Restrictions Unless prior written consent of’ Declarant is

obtained an Owner may not resell a (Ink in Phase [until the earlier of(a) 85% of tIre Units ía

Phase U ale under approved contracts to be sold to third parties; or (b) completion of

construction ofPhase U and issuance ofa final certificates ofoccupancy for all Units in Phase IL
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hi the vent Dedarart ras act ceminencnd çonstswtion of Phase 11 by the completion, and

construction and issuance of final certificates ofoccupancy for Phase I there shall be no resale

restriction and any Unit may be resold following closing of the initial sale o such Unit.

ARTICLE XII

Easements, Licenses andEncroachments

Section t21 Recoided Easements. All easements and licenses to which the

Condominium is cwrently subject are recited in Exhibit ‘C” hereto. In addition, the

Condominium may be subject to other easements or licenses grunted by Lire Declamant pwsuant

to Article VIII of thisDeclaration.

Section 112 Non-Erclusive Easements A Unit Owner and tenants of Units in the

Condominium, and the members of their families and servants residing in their Units, and their

guests and invitces, shall have a valid non-exclusive easement for the use of the Common

Elëmnenls, subject to reasonable regulation in the Rules and Regulations of the Association;

provided, however that the Association may temporarily suspend the Unit Owner’s sights under

the easement fox- the ilure to pay assessments or to abide by the Association’s mules and

regulations for use ofthe Common Elements and theilities.

Section 123 Right ofI,gress and Egre.c A Unit Owner has an unrestricted right of

ingress and egress to his or her Unit. Such right of ingress and egress is perpetual and passes

with the transfer ofownership ofthe Unit.

Section 12.4 Enc,oaclunenis To the extant that the construction, reconstructIon, repair,

shifting, settlement, or other movement of any portion of the improvements results in a (Jolt or

Common Element encroaching on another Unit or Comixnon Element, a valid casement for both

the encroachment and its maintenance shall exist for the entire period during which such

encroachment exists; providea’ haweve that a valid casement for the encroachment and its

maintenance shall not exist if the physical boundaries of a Unit after the construction,

Diame.ad Bath Ox1
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reconstruction, repair, shifting, settlement, or other movement of any portion of the

improvements is not in substantial accord with the description of those boundaries as described

in this Declaration.

Section 12.5. Utility Easements. Easements are hereby declared and grunted for utility

pwposes, including the right to install, lay, construct, maintain, operate, renew, repair, and

replace water mains and pipes, sewer lines, gas mains, lelephone wires, cable vision and satellite

television networks, Internet networks, receiving dishes and equipment, and electrical conduits,

wires and equipment over, under, along and on any part of the Common Elements for the

purpose ofproviding the Property with such services, as may exist on the date any Property is

submitted to the Act

Section 12-6 Easements Appurtenant. All easements and rights described herein are

easements appurtenant, running with the Property, and shall lent to the benefit of and fe

binding on the Deciarant, its successors and assigns, and any Unit Owner, purchaser. Mortgagee

and other person having an interest in said Property, or any part or portion thereof

Section 12-7 Dedarant Earemenis the right of the Unit Owner to use arid possess the

Common Elements as set forth herein shall be subject to a blanket easement over the Common

Elements in favor of the Declarant, and its representatives, agents, associates, employees,

contractors, subcontractor; tenants, successors, and assigns, for the purpose of (I) access and

ingress to and egress from the Comnkn Elements or any part thereof; (ii) construction,

L’stallation, zepair repiasement and restoratirm of utilities, buiId1ngs landscaping and nay other

improvements on the Property or any part thereof; (iii) the installation and maintenance ofsigns

advertising the Uaits on the Property, or any part thereof; and signs directing potential ptnchasecs

to the Sales Office and models erected in connection with such Units, (iv) using and showing the

models and Sales Office or for such other purposes deemed necesy or desirable in comiection

with such construction, leasing, marketing; sale or brokerage, (v) setting up, staffing and

maintaining marketing materials and tables in the Common Elements and using the Common
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• Elements for special events, (vi) posting and maintaining such signs and Lighting on (lie Property

• as are deemed necessary or desirable in connection with (iv) and (v) above, and (vii) using the

office of the Condominium for management of the Condominium, construction activities at the

Condominiums arid sales or leasing activity concerning the Condominiums• Until all the Units

• are sold and conveyed, the Declazant shall be entitled to such access, ingress and egress to the

Property as it shall deem necessary in connection with the sate of; or work in, the Condominium

or any Unit. Declarant shall have a blanket easement over the Common Elements for its

representatives, agents, associates, employees, contractors, subcontractors, tenants, successors

and assigns for purposes of access and ingress to and egress from said Cornmou Elements, and

for the purposes of marketing, sales, brokerage, construction, installation, repair replacement

and restoration of utilities, driveways, buildings, landscaping and any other improvements on

said Common Elements until Declatant is no longer a Unit Owner. The foregoing easement shall

be deemed and taken to be covenant running with the land En the event Phase Ills not

developed as condominium units, Dectanint, its successors and assigns, shaft retain an easement

and right to the use and enjoyment of the amenities and facilities located on the Common

Elements of Phase I subject to the rules and regulations of the Association which easement shall

be appurtenant to tire Property and may not be amended or terminated by vote or agreement of

Unit Owners.

Section 128 Rereivcirion oJConsfrisctian Easement. Declarant does hereby reserve for

the benefit of Declarant and Dcclarant’s successors and assigns an unobstructed temporary

construction easement for the free and uninterrupted delivery of materials and performance of

labor related directly or indirect!y to the construction of improvements on that certain tract or

tracts of land adjacent to and/or adjoining any portion of the west side ofthe Property identified

as that portion of the Preperty designated as Phas 13, to provide for ingress, egress, delivery and

operation of construction equipment over the Property and improvements located thereon in

compliance with industry standards, applicable building codes, laws, ordinances, regulations and

permits. The aerial portion of the easement shall extend horizontally from and along the entite

common boundary line between Phase I and Phase II of the Property from the ground level

Diamo,,5 Bead, Dccbtioo
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upward. The easement is temporary and will cease and terminate immediately upon completion

of construction of all improvements of Phase if on the adjacent and adjoining portion of the

Property upon die issuance ofall certilicates of occupancy by the City of(Jalveston for the use

of such improvements. This reservatIon of a temporary easement is not intended to interfere

with the use and enjoyment of the Property by the Owners and the Owners shall not interfere

with or cause delay in the use of the easement by Declarani atid Dcciarant a successors and

assigns. This reservation ofcasement is appurtenant to the Property and may not be amended or

terminated by vote or agreement of Unit Owners.

ARTICLE XIII

Amendment ofDeclaration

Section [11 4mendment by Unit Owners. Except as otherwise provided by the Act or

this Declaration, incInding without limitation, the provisions of Miicle VII and Article XIL

Section 12.5, and as limited by Article XVI herein, this Declaration, including (he Plats and

Plans, may be amended only by vote or agreement ofUnit Owners to which at least 67 percent of

the voles in the Association are allocated, or any larger majority this Declaration specifies The

procedure for amendment must follow the procedures ofSection 82.067 oldie Ad

Section 132 Amendment by Hoard ofDirectors or !)eclaraszL The Board ofDfrectors

or the Declarant, if the Declaxant owns a Unit that has never been occupied, may without a vole

of the Unit Owners or approval of the Association amend (be Declaration in any manner

necessary to meet the requirements of the Federal National Mortgage Association, The Federal

Home Mortgage Corporation, the Federal Housing Administration, the Veterans Administration,

orasmaybepeinrittedundertheAcl

Section 133 Amendment of Restrictions, This Declaration may not be amended

without the written consent of DecLazant which in any way modifies, reduces, or eliminates any

of the rights granted to Declaraut herein, including without limitation, Special Declarant Rights

set forth in Article VII, Article VIII, Article XII, and Article XXIII. The provisions of this

section shall survive and remain effective following termination of the period of Declazaat

control asset Rrtb in Section 83 herein.

rrriuoudSD6iiGoa
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ARTICLE XIV

Amendments ofDylaws

Section 14i Amendment of Bylaws. Except as otherwise provided by law or this

Declaration, and as limited by Article XVI of this DeclaratIon, the Bylaws may be amended oniy

by vote or agreement of Members representing at least a majority of the vote to be cast at a

meeting for which a quonnu is obtained.

kRflCCE XV

Termination

Section IS. I Termination. Any action to tenninate the legal status ofthe Condominium

after substantial destruction or condemnation occurs must be agreed rn by Unit Owners wbo

represent at least 80 percent of the votes in the Association and by at least SI percent ofEligible

Moflgagees. Notwithstanding any lower requirement permitted by this Declaration or the Act;

any actions to (emunate the legal status of the Condominium for reasons other than substantial

destruction or condemnation of the property must be agreed to by Unit Owners who represent at

least 80 percent ofthe voles in the Association and by at least 67 percent o Eligible Mortgagees.

Subject to the fbregoing, termination of the Condominiums may be accomplished only in

accordance with Section 82.068 of the Ad

ARTICLE XVI

Mo,igage Protection

Section 16.1 Notice oJAcrionr

(a) The Association shall give timely written notice to each holder, insurer-, or

guarantor of a mortgage on any Unit In the Condominium of which it has received notice

pursuant to subsection (b) oft

(1) any condemnation camalnj loss that affects a material portion of the

Condominium property or applicable Unit;
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(u) any delinquency in the payment of assessments or charges owed by tire

Unit Owner more than stxty (60) days past duo as to the applicable Unit;

(ill) any lapse, cancellation, or material modification of any insurance policy

maintained by the Association; and

(iv) any proposed action that requires the consent ofa specified percentage of

Eligible Mortgagee&

(b) A holder, insurer 01 guarantor of a mortgage on any [JaiL must notifS’ the

Association in writiag of its name and address and inform the Association that it holds a security

interest in a Unit. It must provide the Association with the Unit numhcrand address of the Unit

on which’ it holds a security inleresi

• Section 16.2 Consents.

Notwithstanding any requirements pennitted by this Decimation or the Act, no

amendment of any material.pzovision of the Governing Documents by the Association or the

Unit Owners described in this Section shaH be eWectivc without notice as rcquhtd by Section

l6I above, without the vote of at least 67 percent of the Unit Owneta (or any greater Unit

Owner vote zequhed in this Declaration of the Act). A change to any ofthe following would be

considered inatedah

(I) voting rights;

(n) increases in assessments that raise the previously assessed amount by

more than 25%; assessment liens, or priority ofassessment liens;

Daad 6c,chDcdviIfn
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(iii) reductions in reserve for maintenance, repair, and replacement of

• Common Elements;

(iv) responsibiLity for maintenance and rcpaics

(v) teallocaion of interests in the Common Elements or Limited Common

Elements, or rights to their use;

(vi) redefinition of any Unit boundaries;

(yE) convertibility of Units into Common Elements o vicc vcrea or the

combining of two or more adjacent Units;

(Viii) expansion or contraction ofthe Condominium, or the addition, annexation,

or withdrawal ofpropcmty to or from the Condominium;

•
(ix) hazard or fidelity insurance requirements

(a) imposition of any major material change in the restrictions on the leasing

of Units;

(xi) imposition of any zcsthctions on a Unit Owner’s right to sell or transfer

his or-her Unit;

(xii) restoration or repair the Condominium (after damage or partial

condemnation) in a marmot other than that specified in the Governing Documents;

0I

(xiii) any provisions that expressively benefit the mortgage holders, am

guarantols.
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Section 16.3 Financial ftiiemenls. Fe the extent the Association does not have an

audited financial statcment, any Eligible Mortgagee or Eligible Insurci shall have the right to

have an audited financial statement prepared at its own expense

Section [6.4 WorkIng Capitol

(a) rho Declaraut shall establish a woiking capital thud to nicet unforeseen

expenditures or to purchase any additional equipment or service The initial working capital

fluid established by the Decimant for the benefit ofand to he flmded by the Association shall be

in an amount that is at least equal to two C2) months of estimated Common Expenses for each

Unit. Each (Jolt’s shate of the working capilal thud shall be collected either at the time the sale

of the Unit Is closed or when the control ofthe Condominium is transferred to die Unit Owners,

whichever is earlien Any amounts paid into the working capital fund shall not tic considered as

) advance payments of regular Common Expense assessments awl shall be in addition to such

assessments with the exccptioa that a portion of the Common Expense assessments collected

upon olosnig of a sate or transfer of a Unit may be used (hr the reserve fund. Time working

capital fund shal[ be transferred to the Association fordeposit to a segregated (bad for usc by the

Association when control of the Association is transferred to the [Jolt Owners. Upon each

subsequent transfer or sale ofa (mit to a third old) party, an additional working capital amount

at least equal to two (2) inondis ofestimated Common Expenses for such [Jail shall be due and

payable to the Association upon closing ofsuch sale or transfer All payments into the working

capital thud shall be non-refundable.

(b) The Drrclaxan( shall not use this working capital fund to dofray any of its expenses,

reserve contributions, except as provided herein, or construction costs or to snake up any budget

deficits while it is in contml of the Association Upon the sale of an unsold IJnJ.t, the fleclamani

shall be entitled to reimburse itseiffor any funds it paid to the Association for an unsold Unit’s

share of the working capital fluid by using finds collected at closing when the Unit is sold

ermmCiidaIdiDaIpshIa1
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Section 16.5 Reserve Fund The Association shall maintain an adequate resei:ve fund

for the maintenance and repair of the Common Elements, which shall be funded fiom regular

monthly assessments fur the Common Expenses

Section t6 6 Insurance RequiznenLs The Association shall purchase and maintain

policies of insurance and IldeliLy bond coverage in accordance with the recommendations

initially by Dedarani, and themafici; the Associatioit

ARTTCL XVU

Assessment and Collection ofCommon Expenses

Section 11.1 Appo?tionmeat ofCommon Expenses Except as otherwise provided by

the Act or this Dedaration, all Common Expenses shall be assessed against alt Units in

accordance with their percentage interest in the Common Elements in Section 9.! of this

Decimation

Section 17.2 Common ExpensesAirributabk to Fewer than all Units

(a) Any Common Expenses associated with the maintenance, repair, or replacement

of components ot elements attached to, planted on, or a part oC patios, decks, exterior surfaces,

tzim, siding, doors, windows, storage area, and elevators shaLl be assessed against the (mu or

Units to which the Limited Common Element is assigned as a Common Expense assessment

shall be assessed as a general Common Expense against alt Units Any quality issues, questions

or variances shalt ha subject to the approval of the Board of Directors. If any such Limited

Common Element is assigned to more than one Unit, the Common Expenses attributable to the

Limited Common Element shall be asscssed equally among the Units to which it is assigned



(b) Any Common Expense associated with the maintenance, repair; or replacementof

any chimney shall be assessed against the Unit served by such chimney, ifany;

c) Any Common Expense for services provided by the Association to an individual

Unit at the request ofthe Unit Owner shall be assessed against that Unit.

(d) Any insurance premium increase attributable to a particular Unit by virtue of

activities in orconstruction ofthe thrit shall be assessed against that tJnit

.1

(e) Jfa Common Expense is caused by the misconduct ofa Unit Owncr die

Association may assess that expense exclusively against the Unit Owner’s Unit; and

(f) Fees, charges, taxes, impositions, late charges, fines, collection costs and interest

charged against a Unit Owner pursuant to the Governing Documents and the Act are enforceable

as Common Expense assessments.

Section 17.3 Resjx,nsibiliry for Assessment of Common Expenses rhe Board of

• Directors shall be responsible for lcying and collecting general and special assessments for

Common Expenses.. For purpose of this Article XVII, “assessmeuts’ means regular and spccial

assessments (including payments or obligations to reserve accounts), dues, fees, charges, interest,

late fees, fines, collection costs, reasonable attorneys’ fees, and any other amount due to the

Association by the Unit Owner or levied against the Unit by Association, all of which arc

enforceable as assessments rrudss&ctico 82.113 ofthe Act

Section 17.4 Lien. The Association has a lien on a Unit for a Cosnnion Expense

assessment levied against the Unit or fines imposed against its Unit Owner fiom the time the

Common Expense assessment fine becomes due. Fees, charges, late charges, fines and interest

charged pursuant to a Common Expense assessment is payable in installments, the full amount of

the assessment is a lien fern the time the first installmentbecomes due.

Drrnond Bi Ddaou
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A lien for Common Expense assessinenis will not be affected by tire sale or. transfer of

the Unit, unless a foreclosure ofa first mortgage is involved, in which case the foreclosure will

extinguish the lien for any assessments that were payable before the foreclosure sale, but will not

relieve any subsequent Unit Owner from paying fluthcrasscssmcnts.

Section £7.5 Prio,ity The Association’s lien fbr assessments has priority over any

other lien, except as otherwise provided in Section 82.113(b) of the Act.

Section 17.6 Commencement of Common &pense Assessments. Monthly Common

Expense assessments for Phase I shall begin on the date ofclosing of a convcyaucc of a Unit in

Phase I following issuance of a Certificate ofOccupancy and excludes shell or incomplete Units,

to a Unit Owner other than the Declarant and shall be doe on the first day of each subsequent

caiendar month thereafter, without notice. Monthly Common Expense assessments for Phase U

shall begin on the date ofclosing ofa conveyance ofa Unit in Phase II following issuance of a

Certificate of Occupancy and excludes shell or incomplete Units to a Unit Owner other than the

Declarant arid shall be due on the first day ofeach subsequent calendar month thereafter, without

notice. For each of Phase I and Phase H, respectively, Denlamant shall pay the pen rata share of

assessments for all unsold Units for each Phase beginning one hundred eighty (180) days after

the first Unit (excluding shell units) is conveyed and Monthly Common Expense assessments

have commenced for that Phase, and continuing thereafter until Declarant has sold or conveyed

all UnitsownedbyDeclarant. AssessmcntsforwisoldUnitsinPhaseflsballnotcommencc

until after completion ofconstruction, issuance ofa certificate ofoccupancy, and conveyance of

the first Unit in Phase If The initIal monthly Common Expense assessment for residential Units

shall not be less than $550.00 per Unit per month prorated for the first mouth finns the date of

closing, and with one (1) full monthly assessment prepaid at dosing, together with an initial

reserve assessmnent upon closing in an arnowit equal to two (2) monthly assessments as a reserve

for capital expenditures as set forth in Section 16.4(a). list initial monthly asses.cment for the

duet (3) Commercial Units shall be $550.00 commencing on the occupancy of such Unit and

official opening of business operations. Specifically, the indoor. bar and outdoor bar and grill
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shall be oesed as ünc (1) Co üLti i Unit, the spa shall be asscsacd as one (1) Coxnercisi

Unit and the leasing office and cabanas thafl collectively be assessed as one (I) Commercial

hat. The monthly assessments for conuuetciai Units sbali at all times be payable as set foith

hereinabove and shall at all times be equal to the lowest monthly assessment payable by any

Residential Unit. This provision shall not be subject to amendment except by [he unanimous

vote ofall Owners

Section 17.7 t’o Woiver of Lfrthiliy for Common Fzpcases. No Unit Owner may

become exempt from liability fox- payment of Common Expense assessments by waiver of the

use or enjoyment of the Common Elcmeats or by abandonment of the Unit against which the

Common Expense assessments are made.

Section 17.8 Personal Liability of(ink Owners. The link Owner ofa Unit, at the time

a Common Expense assessment or portion of the assessment is due and payable, is personally

liable fox the Common Expense assessment or pottion of the assessment is due and payable, is

personally liable for the Common Expense assessment, which is secured by a continuing lien on

the Owner’s Unit

Personal liability for such Common Expenses assessments shall ant pass to a successor in title to

the Unit unless the successor agrees to assume the obligation.

Section 17.9 RemedIesfor Faitute to Pay Assessments. he Association’s remedies for

a Unit Owner’s failure to pay assessments levied by the Association include, but are not

necessarily limited to, those remedies set forth in Section 82102 and 81113 ofthe Act.

ARTICLE XVffI

brrere.sr late

Section 181 Interest on Delkiquent Assessments. In the event ofdefault fit the payment

ofany monctafy obligation to the Association, a Unit Owner shall be obligated to pay interest on
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the principal amount, from the doe date, at a rate to be determined, from time to thue. by the

Board of Directors, not to cxceed the maximum permitted by law.

Section 18.2 Vefauk Iatere.st Rare If the Board of Directors shall refime or Call, from

time to time, to determine a rate ofinterest, the rate of interest shall be (he highest maximum tale

permitted by Law.

ARTICLE XIX

RigW to Assign Fwure Income

Section 19J Right to Assign Future Income. The Association may assign its right to

• future income, including the right to receive Common Expense assessment, only by the

aftl.cmaiive vote of (Juit Owners to which at least 51 percent of the votes in the Association are

• allocated, at a meeting called for that purpose and only after payment of all accrued and

outstanding expenses and after making provision for the payment of all ordinary operating

expenses of the Condominium fo the period during whkh the right to futtn-e income, including

the sight to receive Common Expense assessments, has been assigned.

ARTICLE XX

Persons and Units Suêjea to Governing Docwnenls

Section 20.1 Compliance with Governing D rent; UnVorin App1icohili All Unit

Owners, tenants mortgagees and occupants of Units shall comply with the Governing

Documents. the acceptance of a deed or the exercise of any incident of ownership or the

entering into of a lease or- the occupancy of a Unit constitutes agreement that the provisions of

the Governing Documents are accepted and ratified by that tinit Owner, tenant, mortgagee os

occupant. To the extent there are unsold Units owned by the Declasant, the Declazant shalL enjoy

the same duties as any other Unit Owner would as they relate to each individual unsold Unit. So

long as the Declarant owns one or mere Units, the Doclarant shall be subject to the provisions of

the Governing Documents.
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Section 202 Adaption of Rute The Ooaid of Directois may adopt and amend rules

and regulations regarding the use and occupancy oftluits as it affects the Common E!exueats the

Limited Common Elements and the activities of occupants.

ARTICLE XXI

Damage to or Destruction ofProperty

Section 2L1 Duty to Re1ore. Subject to Section 82.111 of the Act, a portion of the

Condominium for which ace is required underSection82.ill that is damaged ordestroyed

must be repaired or replaced promptly by the Association unless:

(a) the Condoixtinium is Lenninated;

(b) repair or replacement would be illegal under any state or Local health or safety

staWle or ordinance or

(c) at least 80 percent of the Unit Owners, incLuding each Unit Owner of a Unit or

assigned Limited Common Element that will not be rebuilt or repaired, and Eligible Mortgagees

vote to not rebuiLd

Section 21.2 CosL The cost of repan or replacement in excess of insurance proceeds

and ztse,ves is a Common Expense.

ARTICLE XXII

Condsmnation

Section 22.1 Condemnation. Ifpart or all of the Condominium is taken by any power

having the authority ofeminent domain, nil compensation and damages for and on account ofthe

raking shall be payable in accordance with Section 82.007 ofthe Act.

DisdBcDdaiio
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ARTICLE XXIfl

RigfztsojAction

Section 23.1 Rights ofAction. The Association and any aggrieved Unit Owner shall

have a zigW of action against the Declarant, a Unit Owner or any other person who fails to

comply with the provisions of the Governing Documents or the decisions made by the

Association. A Unit Owner has a right of action against the Association far a violation of the

Governing Documents or the decision of the Association

Section 232 .4rbiiration Any contravetsies, claims or disputes involving Declarant, its

representatives,, the Ass ciation, the General Contractor for Declarant, or any Unit Owner which

cannot be resolved by good faith negotiations shall be resolved by mandatory and binding

arbitration and the following shall apply: (a) the arbitration shall be decided by one (1)

• arbitrator. The patties shall choose a mutually acceptable arbitrator, and in the event the parties

cannot agree on the selection ofthe arbitrator, each party shaU choose an arbitratorand those Iwo

(2) arbitrators shall agree upon the appointment of a third arbitrator who shall be the sole

arbitrator; (b) the fees for the arbitration shall be shared equally by die patties and rcunburscd to

the prevailing party by the non-prevailing party, and such fees shall be consistent with the fees

currently charged by rbitxatora in Galveston County; Texas without regard to the amount in

controversy; and (c) a final binding award by the arbitrator shall be made within thIrty (30) days

from the date of the first notice of the dispute unless extended by mutual agreement or good

reason by the arbitrator. All decisions by the Atbitratot shall be final, and any judgment upon

the award rendered by the Arbitrator may be confirmed, catered and enforced in any court

having proper jurisdiction.

ARTICLE XXW

Miscelkmeom

Section 24l A ointment of4t&n-ney-br-Fact. Each [Jail Owneç, by acceptance of a

deed or other inslnnnent of conveyance finer Declaraut or from any Unit Owner or grantor

resulting in ownership ofa Unit, shall be deemed to appoint the Association as his ox her Into

and lawful attorney-in-fact (which shall be deemed to be irrevocable power of attorney coupled
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with an interest and not voidable due to the incapac!ty or disabibty otan Unit Owner) to act in

connection with all matters conceuring the maintenance ofinsurance policies and the destnrction,

repair or obsolescence of the Condominium, in whole olin paiL Without limiting the generality

of the foregoing, the Association, by and through its President or Vice President, shall have full

power and authority to purchase and maintain such insurance, to collect and remit the premiums

therefore to collect proceeds, to institute and prosecute litigation or arbitration, to pay all costs

associated with its activitics as Common Expenses (to the esteut the proceeds received from such

insurance arc not adequate to pay such costs), to administer the distribution of such proceeds in

connection with any reconstnrction or repair, to distribute any remaining proceeds to Unit

Owners and their moztgagees• (subject to the provisions of the Governing Documents and the

Act) as their interests may appear, to execute releases of liability, and to execute all documents

and to do all things on behalfofthe Unit Owners and the Condominium as shall be necessary or

convenient to the accomplishment of the foregoing; and any insurer may deal cxctusivcly with

in regard to such matters (other than exercising any voting rights in determining

whether to repair cc reconstruct). The Association shall not be responsible far procurement or

maintenance ofnay insurance coveting the contents on the interior of any Unit (except to the

extent available by endorsement as herein provided) or covering the liability ofany Unit Owner

• for occurrence not caused or connected with the Association’s operation, maintenance or use of

the Condominium.

Section 242 Secwiy. The Association andlot Dedarant shall not in any way be

considered an insurer or guarantor ofsecurity within the property. Neither shall the Association

be hdd liable for any loss or damages by reason of M[ure to provide adequate security of

ineffectiveness of security measures undertaken. The Association does not represent or warrant

(bat any time protection, burglar alarm systems, access control systems, patroL services,

sarveillanec equipment, monitoring devices, or other- security systems (if any are present) will

prevent loss by fire, smoke, burglary, theft, hold-up or otherwise, nor that fire protection, burglar

alarm systems, access control systems, patrol services, surveillance equipment, monitoring

devices or other security systems will in all cases provide the detection or protection for which

the system is designed or intended. The Association is not an insurer and exh owner and

occupant ofany Unit and each tenant, guest and invitee ofany owner assumes all risks for Loss or

damage to persons, to Units and to the coatents of Units and acknowledges that the Association

has made no representations or warranties nor has the Association, any owner, occupant, tenant,

Diaaod BcbDccbn6o,
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guest or iuvitec retied upon any representations or warranties, expressed or implied, including

any waranty or merchantability or fitness fbr any particular prupose, relative to any fire

protection, burglar alarm systems, access control systems, patrol services, surveillance

cquipmen monitoring devices or other security systems recommended or installed or any

security measures under taken within the property.

Section 24.3 Captions. The captions contained in the Governing Documents are

erted only as a marter of convenience and for reference, and in no way define, limit or

describe the scope of the Governing Documents or the intent ofany provision thereof

Section 24A Gen&r. The use of the masculine gender refets to the feminine gender,

and vice versa, and the use of the singular includes the plural, and vice versa, whenever the

context ofthe Governing Documents so requires.

Section 24S Waive,. No provision contained in the Governing Documents is abrogated

or waived by reason ofany failure to erdbrce the same irrespective of the number ofviolations

or breaches which may occur.

Section 24.6 Invdidity The invalidity of any of the Governing Docwnents does not

iaipaix or affect in any manner the validity, enforceability or effect of the mmainder and if a

provision is invalid, afi of the other provisions ofthe Governing Documents shaft continue in full

force and effect.

Dam8d &ii Drxi,n1tar
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iN WITNESS WHEREOF, the Declarant has caused this Declaratjon to be executed by a
general partner and duly atitborized agent this jL day of

_______________

DIAMOND BEACH VP, LP,
a Texas limited paxtnership

By: Portland Corporation, ifs g er

) RANDA J DAVIS, President

TilE STATE OP TEXAS §

COUNTY OF HARRIS §

, the undcrsigncd arhority, on this4jday of

____________

2001, personally appeared RANDALL. i. DAVIS, as President of Portland Corporation,

known to rue to be the person whose name is subscribed to the foregoing instrument, and

acknowledged to me (hat lie executed the same on behalf of such corporalion

// (i
N4r lIin an4r the State of Texas

Dmod BcichDdaIou
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CONSENT OF MORTGAGEE

ENrERNATI0NAL BM4K OF COMMERCE as beneficiary of Deed of Trust,

Assignment ofRerats, Security Agreement and Financing Statement dated September 20.

2006, frIed for record in the Galveston County Property Records, executed by Randall!.

Davis, President of Portland Cerporation, a Texas corporation, the in its capacity as the

general partner of Diamond Beach VP, LI’, a Texas limited partnership, for and on behalf

of said corporation and partnership to Jay Rogers, Trustee to secure the payment of one

note of even date therewith in the original principal sum of FORTY-ONE MILLION

NINE HUNDRED HOUSAWO AN)) ?Oiio0 DOLLARS (S4I,9O00O0.O0) payable to

the order of [BC; and as

Assignee ofan Assigarneot ofLeases dated September 20, 2006, filed for record

in the Galveston County Property Records

Assignee of an Assignment of Contracts with respect to Condominium

Documents recorded in the Galveston County Property Records and as

The undersigned hereby subordinates its mortgage lien and security interests and

any and all other liens owned or held by it (in and to the Property of the condominium

regime to be created) to the tenns and provisions ofthe above and foregoing Declaration

of Diamond Beach Coodouriniurns (to which this Consent ofMortgagee is annexed) and

to the condominiwn regime to be created thereby (or to be created thereby upon

•
- recordation) all with the same effect and intent as if said Declaration had been executed

recorded prior to the execution and recordation of the mortgage and other

instruments created said liens and security interests. This consent shall not be construed

operate as a release of said mortgage or liens Dwned and held by the undersigned, ur any

part thereof; but the undersigned agrees that its said mortgage and liens shall hereafter be

upon and against each and all of the individual Units and all appwtenaoces thereto, and

all of the undivided shares and interest in the Common Elements of the Property and of

said condominium regime established by saId Declaration, until said mortgage and liens

are otherwise released by the undersigned.
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IN WITNESS WHEREOF; the said 1jatgagee has caused this instzument to be

signed on its behaLfon this I& day okirt&4z4 .200

NTERKflO?1AL AM( OF COMMERCE

___-

Name:_ .-JeI-f ¶rnp1e s

Tide: Rsk,(rri- - J(C i?k.

STATE OF TEXAS §
§

COI3NTYOFBARRJS §

— 1 instzumcnt was acknowledged before me on this J(jt

as — of
INTERNATIONAL BANK OF COMMERCE, on behalfofsaid bank.

I NPJALIE M Fox
•[*7j M çommrg

NPV.mb.er 19. 2O

Di.moatd flcd,DccIaiáoi, 3g
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FIRST AMENDMENT TO DECLARATION
OF

:‘ DIAMOND BEACH CONDOMINIUMS

This First Amendment to Declaration of Diamond Beach Condominiums dated April
2009, is executed and entered into by Diamond Beach VP, LP, a Texas limited

partnerhip, as Declarant and as Owner of all of the property comprising Diamond Beach
Condominiums (“Declarant”) and amends (he Declaration of Diamond Beach Condominiums

• executed by Declaration January 14, 2009, and filed of record under Clerk’s File No,
• 2009003602 in the Official Public Records of Real Property of Galveston County, Texas (the

“Declaration”).

RECITALS:

A. Capitalized terms not defined herein shall hav the definitions set forth in the
Declaration.

B. Dectarant desires to amend the Declaration in accordance with Article XIII
thereof to update the documents attached to the Declaration as Exhibit “B” to clarify1 as stated
throughout the Declaration, that Phase U need not be built and to provide for further updates to
Exhibit “B” as construction progresses.

NOW THEREFORE, in accordance with the Declaration and the Texas Uniform
) Condominium Act, Declarant hereby amends the Declaration as follows:

ARTfCUE I.

Exhibit “B” attached hereto and incorporated herein by reference is hereby incorporated
into the Declaration as “Exhibit “B.1’

ARTICLE IL

The Dectarat ion is hereby amended to include the following at the end ofSection 3.1:

“As set forth throughout the Declaration, Phase If may floE be built. Upon
completion of Phase I, Declarant, (without necessity of the joinder of any other
Owner) shall fiLe a Supplement to (he Declaration amending Exhibit “B1’ to reflect
the actual measurements for each Unit and any other appropriate changes. To the
extent Decla rant proceeds with construction of Phase El, upon completion of
Phase If, lieclarant, (without necessity of the joinder of any other Owner) shall
file a Supplement to the Declaration amending Exhibit “B to reflect (he actual
measurements for each Unit in PhasjIl and any other appropriate changes.”

/
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ARTtCLE III.

The Declaration is hereby modified throughout to the extent in conflict with the contents
of this Amendment or Exhibit “B” attached hereto and incorporated herein by reference. The
Declaration is unmodified and in full force and effect except as expressly set forth herein,

IN WITNESS WHEREOF, the Declarant has caused this First Amendment to the
Declaration to be executed by a duly authorized agent this ‘d day of April, 2009.

DIAMOND BEACh VP, LP,
a Texas limited partnership

By: Portland Corporation, its gene er

By:______________
RANDALL DA esident

)
THE STATE OF TEXAS §

§
COUNTY 01? HARRIS §

Before me, the undersigned authority, on this 3? day of i• I
2001_, personally appeared RANDALL J. DAVIS. known to me to be the person whose name

is subscribed to the foregoing instrument as President of Portland Corporation, a Texas
corporation that is (he general partner of Diamond Beach VP, LP, a Texas limited partnership
and acknowledged to me that he executed the same on behalfofsuch limited partnership.

Nocinaneate of Texas

)

/

257945! 2246.7

NERY RA?MREZ
Notary Public. Sna ci Texas

Conimlsa!cn EpirasO4-24O1O
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CONSENT OF MORTGAGEE

[NTERNATIONAL BANK OF COMMERCE as beneficiary of Deed of Tnisc, AssignmcM ol
Rents, Security Agreement and Financing Statement dated September 20. 2006, filed for record
in the Galveston county Property Records, executed by Randall J. Davis, President of Portland
Corporation, a Texas corporation, the in its capacity as the general partner of Diamond Beach
VP, LP, a Texas limited partnership, for and on behalf of said corporation and partnership to Jay
Rogers, Trustee to secure (he payment ofone note of even date therewith in (lie original principal
sum of FORTY-ONE MILLION NINE HUNDRED THOUSAND ANI) NO/100 DOLLARS
($41,900,000.00) payable to the order of[BC; and as

Assignee of an Assignment of Leases dated September 20, 2006, flIed for record in (lie
Galveston County Property Records.

Assignee of an Assignment of Contracts with respect to Condominium Documents

recorded in the Galveston County Property Records; and as

The undersigned hereby subordinates its mortgage Hen and security interests and any and

all other liens owned or held by IL (in and to (he Properly of the condominium regime to be

created) to the erms and provisions of the above and foregoing Declaration of Diamond Beach

Condominiums (to which this Consent of Mortgagee is annexed) and to the condominium regime

to be created thereby (or to be created thereby upon reconlation) all with the same effect and
• intent as if said Declaration had been executed and recorded prior to the execution and

: recordation of the mortgage and other instruments created said liens and security intererts. This
consent shaft not be construed operate as a release of said mortgage or liens owned and held by

• the undersigned, or any part thereof, but the undersigned agrees (bat its said mortgage and liens

shall hereafter be upon and against each and all of the individual Units and all appurtenances
Lhereto, and all ofthe undivided shares and interest in the Common Elements of the Property and
of said condominium regime established by said Declaration, until said mortgage and liens are
otherwise released by the undersigned.

257945.) 2246.7 3



IN WITNESS WHEREOF, the said Mortgagee has caused this instrument to be signed on its
behalf on this 3

- day of_____________ 200

INTERNATIONAL BANK OF COMMERCE

By: 7

Name: 4s

Title:__________________________

STATE OFTEXAS §
§

COUNTY OF HARRIS §
)

This instrument was acknowledged before me on this .3 day of) fS1.9-jj
, 200’I, by

as
of

INTERNATIONAL BANK OF COMMERCE, on behalf of said bank.

257945.1 2246.7 4
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SECOND AMENDMENT TO DECLARATION
OF

DIAMOND BEACH CONDOMINIUMS

This Second Amendment to Declaration of Diamond Beach Condominiums, dated
effective December 15, 2010, is executed and entered into by Diamond Beach VP, LP, a Texas
limited partnership, as Declarant (“Declarant”) and amends the Declaration of Diamond Beach
Condominiums executed by Deelarant January 14, 2009, and filed of record under Clerk’s File
No. 2009003602 in the Official Public Records ofReal Property of Galveston County, Texas (as
previously amended by that certain First Amendment to Declaration of Diamond Beach
Condominiums executed by Declarant on April 3, 2009 and filed of record under Cleric’s File
No. 200901 8080 in the Official Public Records ofReal Property ofGalveston County, Texas, the
“Declaration”).

RECITALS:

A. Capitalized terms not defined herein shall have the definitions set forth in the
Declaration.

B. The Declaranl Control Period remains in effect as of the date of execution hereof.

C. Declarant has exercised a development right pursuant to Section 8.4 of the
Declaration and desires to amend the Declaration in accordance with its tems and Texas
Property Code Sections 82.059(1) and 82.067(b)(1).

NOW THEREFORE, in accordance with the Declaration and the Texas Uniforni
Condominium Act, Declarant hereby amends the Declaration as follows:

ARTlCU 1.

Pursuant to Section 8.4 of the Declaration, Declarant has combined separate Declarant
Owned Units and as set forth on Schedule “1” attached hereto and incorporated herein by
reference.

ARTJCLE IL

The Declaration is hereby modified throughout to the extent in conflict with the contents
of this Amendment or Exhibit “B” attached hereto and incorporated herein by reference. The
Declaration is unmodified and in fbll force and effect except as expressly set forth herein.

257945 I 2246.7



I
IN WiTNESS WHEREOF, the Declarant has caused this Second Amendment to the

Declaration to be executed by a duly authorized agent this day ofFebruary, 2011.

DIAMOND BEACH VP, LP,
a Texas limited partnership

By: Diamond Beach GP, LLC
a Texas limited liabil onipany,
its generalP%(

RANZJ. DAVIS, Pident

THE STATE OF TEXAS §
§

COUNTY OF HARRIS §

Before me, the undersigned authority, on this____ day of ,2011,
personally appeared RANDALL. J. DAVIS, known to me to be the persofZ.vhose name is
subscribed to the foregoing instrument as President of Diamond Beach GP, LLC, a Texas limited
liability company that is the general partner of Diamond Beach VP, LP. a Texas limited
partnership and acknowledged to me that he executed the same on behalf of such limited
partnership.

State ofTexas

After Recording Return To:
Susan 6eorge
Andrews Myers, P.C.
3900 Essex Lane, Ste. 800
Houston, TX 77027

257945.1 2Z46.7 2



CONSENT 01? MORTGAGEE

INTERNATIONAL BANK OF COMMERCE as beneficiary of Deed of Trust, Assignment of

Rents. Security Agreement and Financing Statement dated September 20, 2006, filed for record

in the Galveston County Property Records, executed by Randall J. Davis, President of Portland

Corporation, a Texas corporation, the in its capacity as the general partner of Diamond Beach

VP, LP, a Texas limited partnership, for and on behalf of said corporation and partnership to Jay

Rogers, Trustee to secure the payment of one note of even date therewith in the original principal

sum of FORTY-ONE MILLION NINE HUNDRED THOUSAND AN]) NO/l00 DOLLARS

($41,900,000.00) payable to the order of IBC; and as

Assignee of an Assignment of Leases dated September 20, 2006, flIed for record in the

Galveston County Property Records.

Assignee of an Assignment of Contracts with respect to Condominium Documents

recorded in the Galveston County Property Records; and as

Tue undersigned hereby subordinates its mortgage lien and security interests and any and

all other liens owned or held by it (in and to the Pruperty of the condominium regime to be

created) to the tenns and provisions of the above and foregoing Declaration of Diamond Beach

Condominiums (to which this Consent ofMortgagee is annexed) and to the condominium regime

to be created thereby (or to be created thereby upon recordation) all with the same effect and

intent as if said Declaration had been executed and recorded prior to the execution and

recordation of the mortgage and other instruments created said liens and security interests. This

consent shall not be construed operate as a release of said mortgage or liens owned and held by

the undersigned, or any part thereof, but the undersigned agrees that its said mortgage and liens

shall hereafter be upon and against each and all of the individual Units and all appurtenances

thereto, and all ofthe undivided shares and interest in the Common Elements of the Property and

of said condominium regime established by said Declaration, until said mortgage and liens are

otherwise released by the undersigned.

257945.1 2246.7 3



rN WITNESS WHEREOF, the said Mortgagee has caused This instrument to be signed on its

behalf on this day of 1A(flth , 2011.

INTERNATIONAL BANK OF COMMERCi

By:

Name: cl tUJ

Title: Ci€.Q14

STATE OF TEXAS §
§

COUNTY OFHARRIS §

This insirument was acknowledged before me on this

________

day of

_________________________________________

2011, by

aff as
of

INTERNATIONAL BANK OF COMMERCE, on behalf of said bank.

Notary Public, State ofTexas

CHELS0.W

SEPTEM11,2OI1
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AMENDMENT TO DECLARATION

PiiriianI LO Section BA (c) of’ the Declaration, the declarant, hereby eercies hi ighi unctrr (iii) to

combine the following residences into one unit; however, the perce age interest In the comion

eienen’ of Lhe other units shall not be changed.

Original

__________

53.8

519

709

710

711

722

713

7:14

—‘

/V
Rdh’Zd’

Na l Davis

akL
Martle) Terrt’

1241s11D
Date

Date

FILED AND RECORDED

OFFICIAL PUBLIC RC0RDS

frb49015032
harch 30, 2011 01:24:04 P11

FEE: $36.M0

Dc4iht 0. Sullivan, Count.y Clerk

Galveeton Cozty, IEXAS

Combined

518/519

709/710

7flfl12

713/724

New

518

709

‘Ii

714
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